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STUDENT NOTES

indicate that a conviction cannot be sustained unless there is a great
probability that death or great bodily injury may result from the commission of the dangerous act. 8
In conclusion, the writer submits that a distinction between the
two doctrines does exist, and that such a distinction should exist unless
the negligent murder doctrine can be extended so that the dangerousness of the undertaking may be derived from a consideration of the
circumstance that a dangerous felony is being committed as well as
from the circumstances surrounding the commission of the particular
dangerous act causing death. The fact that a dangerous felony is
being perpetrated should have some tendency to decrease the degree of
causation required in ordinary negligent murder, or it should tend to
decrease the required element of human risk which must exist before
conviction may be had under the negligent murder doctrine.
J. W3r

TunNE,

Ji.

JUDGMENT NOTWITHSTANDING THE VERDICT IN KENTUCKY
At common law, the judgment non obstante veredicto could be
entered only upon the motion of the plaintiff,' when the answer of the
defendant admitted a cause of action for the plaintiff, and set up matter
insufficient as avoidance of the plaintiff's claim.2 The common law
rule, however, has been changed by many states so that such a motion
may now be entered by either party, when it is apparent that upon the
pleadings the movant should receive a judgment, nothwithstanding a
verdict for the adverse party. Such a motion by either party is provided for in Kentucky by Civil Code Section 386, which stipulates,
"Judgment shall be given for the party whom the pleadings entitle
thereto, though there may have been a verdict against him".
Prior to the enactment of this code section the remedy of a
defendant in a civil case when plaintiff's petition failed to state a
cause of action and the jury had returned a verdict for the plaintiff
was a motion to arrest judgment.4 A ruling on this motion, however,
was not a final judgment in favor of the defendant, but allowed the
plaintiff to plead over and cure his defects, while the granting of
plaintiff's motion for judgment non obstante veredicto was a final
judgment determining the rights of the parties. In Kentucky the
motion to arrest judgment has now been superseded in civil cases by
the motion for judgment non obstante veredicto.5

8 See cases cited supra, note 10.

"Note (1916) L.R.A. 1916D, 829.
'Freeman, Judgments (5th ed. 1925) sec. 10; Notes: (1908) 12
L.R.A. (N.S.) 1021; (1916) L.R.A. 1916E, 829; 23 Cyc. 778; 15 R.C.L.
606.
,Hill v. Ragland, 114 Ky. 209, 70 S.W. 634 (1902); Notes: (1908)
12 L.R.A. (N.S.) 1021; (1916) L.R.A. 1916E, 829.
'Wheeler v. Preston, 32 Ky. L. Rep. 791, 107 S.W. 274 (1908).
&Ibid.

224
1.

KBNTUcKy LAw JouR
When a Party is Entitled to Judgment Non Obstante Veredicto.

In general it may be stated that where either party fails to answer
affirmative allegations of the adverse party which constitute a valid
cause of action or defense, as the case may be, the adverse party,
whether plaintiff or defendant, is entitled to a judgment notwithstanding a verdict for the erring party. As the court said in Lytle v. Staf.
ford," "Since the defendant's answer failed to present a defense, and
alleged and admitted facts which made defense impossible, a verdict
for the defendant conferred no right to a judgment."
Thus, when plaintiff was suing for personal injuries suffered in an
accident allegedly caused by the negligence of the defendant, and the
defendant's plea of contributory negligence was not answered by the
plaintiff, the defendant was entitled to a judgment notwithstanding a
8
verdict for plaintiff. Likewise, where the plaintiff's demurrer to
defendant's answer was sustained and defendant did not answer
further, the plaintiff was entitled to a judgment for the full amount of
damages proved despite a verdict by the jury for only a part of those
damages.'
Where the plaintiff's petition does not state a cause of action, the
defendant is entitled to a judgment notwithstanding a verdict of the
jury for the plaintiff.?0 When the pleadings present an issue and the
evidence is conflicting, neither party is entitled to such a judgment.'
And when a motion for such judgment is made, the court cannot take
into account what has been offered in evidence, because this is a motion
which tests the sufficiency of the pleadings alone.r However, if the
fault is a mere technical one, such as a typographical error, and the
proof corrects this error, judgment non obstante will be denied.? This
is done under authority of Code section 129 which provides that "no
variance between pleading and proof is material which does not mis6 Bellew v. Angling, 9 Ky. Opin. 349 (1877); Evans v. Stone, 3 Ky.
L. Rep. 751, 80 Ky. 78 (1882); Lytle v. Stafford, 8 Ky. L. Rep. 617
(Super. Ct. 1887); L. & N. By. v. Mayfield, 18 Ky. L. Rep. 224, 35 S.W.
924 (1896); O'Neal v. Ruumley Co., 21 Ky. L. Rep. 936, 53 S.W. 521
(1899); Franklin County v. Bailey, 250 Ky. 528, 63 S.W. (2d) 622 (1933).
28 Ky. L. Rep. 617 (Super. Ct. 1887).
8L. & N. Ry. v. Mayfield, 18 Ky. L. Rep. 224, 35 S.W. 924 (1896).
9
Franklin County v. Bailey, 250 Ky. 528, 63 S.W. (2d) 622 (1933).
"Western and Southern Life Ins. Co. v. Quinn, 130 Ky. 397, 113
S.W. 456 (1908); Slusher v. Hubble, 254 Ky. 595, 72 S.W. (2d) 39
(1934).
"Farmers' Bank v. Wilkerson, 1 Ky. L. Rep. 351, 10 Ky. Opin. 810
(1880); Arnold's Admr. v. Arnold, 5 Ky. L. Rep. 696 (1884); Kennedy
v. McElroy, 7 Ky. L. Rep. 304, 13 Ky. Opin. 610 (1885); Mullikin v.
Mullikin, 15 Ky. L. Rep. 609, 25 S.W. 598 (1894); L. & N. Ry. v. Coyne,
17 Ky. L. Rep. 285, 30 S.W. 970 (1895); Talbott v. Krahwlnkle, 124
S.W. 323 (Ky. 1910); Merritt v. Cravens, 168 Ky. 155, 181 S.W. 970
(1916); American Book Co. v. Archer, 170 Ky. 744, 186 S.W. 672 (1916);
Auto Livery Co. v. Stone, 237 Ky. 686, 36 S.W. (2d) 349 (1931).
"Pfeifer v. Ahrens and Ott, 4 Ky. L. Rep. 829 (1883); Stevenson v.
Moore, 118 S.W. 951 (Ky. 1909).
"Merritt v. Cravens, 168 Ky. 155, 181 S.W. 970 (1916).
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lead." And In the case of Robinson v. Tester,' where the defendant
pleaded the statute of limitations, the plaintiff's failure to deny it was
not fatal since the record showed the plea to be untrue. Thus it can
be seen that generally, in law or in equity,- a party is entitled to a
judgment notwithstanding a verdict for the adverse party when, upon
the pleadings, his cause of action or his defense has not been controverted by the opponent.
2.

When a Right to Judgment Non Obstante is Waived.

Although a party may have a right to judgment non obstante veredicto, that right may be waived by a failure to assert it. Thus in the
case of Hack v. Lashley, where the defendant was entitled to such a
judgment, but did not ask for it until the case was before the higher
court on appeal, the Court of Appeals said that defendant must be held
to have waived his right. In L. & X. Ry. v. Copas," defendant pleaded
contributory negligence, and plaintiff failed to controvert this plea.
But the issue of contributory negligence was submitted to the jury
and the defendant raised no question of the sufficiency of the pleadings
until on appeal. Defendant had moved for a non-suit at the close of
plaintiff's evidence, but the Court of Appeals said that such a motion
takes up only the sufficiency of the evidence and held that defendant
had waived his right to judgment non obstante. Other Kentucky cases
hold that unless a motion for judgment notwithstanding the verdict is
made before judgment is entered in conformity with the verdict, the
objection comes too late and the right is waived. 8
3.

When Faulty Pleading is Cured by Subsequent Pleading or Verdict.

Under Code section 134 the courts are given wide discretion to allow
amendments to the pleadings by either party at any time. The only
limitation upon the court's discretion is that the amendment be "in
furtherance of justice". The court has said that this section was
intended to liberalize rules of pleading and to authorize trial courts
to permit errors or ommissions in pleading to be corrected whenever it
Is necessary to do so in furtherance of justice.- Amendments in pleadings have been allowed even after submissionj2 and after judgment by
default but before motion for new trial.'
Thus where a petition is
14176 Ky. 460, 195 S.W. 792 (1917).

15'First Natl. Bank v. Strong, 228 Ky. 604, 15 S.W. (2d) 477 (1929).
78197 Ky. 117, 245 S.W. 851 (1922).
- 95 Ky. 460, 26 S.W. 179 (1894).
" Scheible v. Hart, 11 Ky. L. Rep. 607, 12 S.W. 628 (1889) ; Marshall
v. Davis, 122 Ky. 413, 28 Ky. L. Rep. 1327, 91 S.W. 714 (1906); Wheeler
v. Preston, 32 Ky. L. Rep. 791, 107 S.W. 274 (1908).
'sL. & N. Ry. v. Pointer's Admr., 113 Ky. 952, 69 S.W. 1108 (1902);
Chesapeake Ry. Co. v. Conley, 136 Ky. 601, 124 S.W. 861 (1910).
,"Ingram v. Tucker, 151 Ky. 827, 152 S.W. 957 (1913); Duff v.
Hodges' Guardian, 213 Ky. 392, 281 S.W. 183 (1925).
21Western Union v. Brent et al., 191 Ky. 503, 230 S.W. 921 (1920).
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faulty in form only, since an amendment will cure the defect, a party
can defeat a motion by the adverse party for judgment notwithstanding
the verdict by offering an amendment to make the pleading sufficient. "
This cannot be done, however, where the insufficiency of the pleading
concerns a matter of substance.2
Although a pleading insufficient as to substance can not be cured
by amendment when the adverse party has moved for a judgment non
obstante, the insufficient pleading may be cured by a subsequent pleading,24 or by the jury's verdict in situations where the parties have
litigated the question omitted in the pleadings and the jury considered
the question in reaching the verdict.15 In the case of Crawford v. Crawford,2 a petition on a lost note was demurrable because it failed to
allege that the note was lost without fraud on the part of the plaintiff.
But the evidence sustained that proposition and it was properly submitted to the jury, which found in favor of the plaintiff. The court
held that the verdict cured the defect and that the defendant was not
entitled to judgment notwithstanding. This principle was well stated
in Wilson v. Hunt's Admr., where the court said:
"When the verdict can be fairly considered as establishing
between the parties the very fact which should have been but Is
not precisely averred in the declaration, and especially when it
clearly appears that that fact was understood by the parties to be
the point in issue to be decided by the jury, it ... would be
worse than useless to send the case back . .. in order that the
declaration should be amended by introducing that fact, and that
it should again be presented for the decision of a jury."
But except for the above situation, where there has been a total
omission to allege matter controverting affirmative allegations of the
adverse party, the verdict will not cure the defect.23 And affirmative
allegations may be sufficiently denied so as to render a motion for
judgment non obstante improper, "although no matter is pleaded in
their avoidance, by an order controverting them of record"."
Or If a
petition failed to allege a certain fact, the omission will be cured by an
answer denying the existence of that fact.N Thus a party may lose his
right to a judgment notwithstanding the verdict by reason of his own
pleadings, or by virtue of the verdict itself.
1Wheeler v. Preston, 32 Ky. L. Rep. 791, 107 S.W. 274 (1908).
0 Evans v. Stone, 3 Ky. L. Rep. 751, 80 Ky. 78 (1882).
7L. & N. Ry. v. Lawson, 11 Ky. L. Rep. 38, 88 Ky. 496, 11 S.W. 511
(1889); Ernst v. Pike, 232 Ky. 680, 24 S.W. (2d) 553 (1930); Forsythe v.
Rexroat, 234 Ky. 173, 27 S.W. (2d) 695 (1930).
2
1Mullikin v. Mullikin, 15 Ky. L. Rep. 609, 25 S.W. 598 (1894); Ky.
Shoe Mfg. Co. v. Carraway, 136 Ky. 581, 124 S.W. 852 (1910); Crawford
v. Crawford, 222 Ky. 708, 2 S.W. (2d) 401 (1928).
222 Ky. 708, 2 S.W. (2d) 401 (1928).
45 Ky. (6 B. Mun.) 379, 380 (1846).
8Evans v. Stone, 3 Ky. L. Rep. 751, 80 Ky. 78 (1882).
Ins. Co. of No. Amer. v. Gore, 215 Ky. 487, 284 S.W. U07 (1926).
30L. & N. Ry. v. Lawson, 88 Ky. 496, 11 Ky. L. Rep. 38. 11 S. W.
61.1 (1889). And see as to defect in answer cured by reply, -Mitchell
v. Ashby, 78 Ky. 254 (1880).
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4.

When the Judgment is not Proper Because of Prior Errors
of the Court.
Another way in which a party may lose his right to a, judgment
non obstante is through the court's committing errors prior to the
refusal to grant the motion for judgment. For example, in an action
on a fire insurance policy, plaintiff's petition failed to allege any loss
sustained, and there was no evidence offered by plaintiff to cure this
defect. At the close of the evidence, defendant made a motion for a
peremptory instruction for a verdict in his favor, which was denied by
the trial court. After the jury returned a verdict for the plaintiff, the
defendant moved for judgment non obstante, which was also denied.
On appeal, the court held that defendant was not entitled to a judgment non obstante, but only to a new trial for the error of the court
In refusing to grant the motion for peremptory instruction.,' Many
other cases are in accord with this principle.'
The Kentucky Court of
Appeals has said, "This court is committed to the doctrine that in this
situation the first error of the trial court will be corrected on appeal."'
In conclusion it may be stated briefly that under Kentucky Code
Section 386 as it has been interpreted by the Court of Appeals, a party
may properly move for a judgment notwithstanding a verdict for the
adverse party when
1)

2)
3)

the pleadings of the adverse party are insufficient in substance
to allege a cause of action or constitute matter of defense, and
that defect has not been cured by subsequent pleadings or by
the verdict, and
the trial court has not committed previous errors, such as
refusing a proper peremptory instruction, and
the motion is made before entering of judgment in conformity
with the verdict.
A
flora VOGELES

REVIVAL BY REVOCATION OF A LATER INSTRUMENT-EFFECT
OF A REVOCATORY CLAUSE
In England
views as to the
subsequent and
will which had

prior to the Will's Act of 18371 there were two distinct
revival of a will by the destruction or revocation of a
revoking will. Under the common law rule a former
been left uncanceled and preserved was automatically

Ct. Fire Ins. Co. v. Moore, 154 Ky. 18, 156 S.W. 867 (1913).
"Mast et al. v. Lehman, 100 Ky. 464, 38 S.W. 1056 (1897); L. & N.
Ry. v. Paynter's Admr., 26 Ky. L. Rep. 761, 82 S.W. 412 (1904); Ct.
Fire Ins. Co. v. Moore, 154 Ky. 18, 156 S.W. 867 (1913); L. & N. Ry.v.
Johnson, 168 Ky. 351, 182 S.W. 214, L.R.A. 1916D, 514 (1916) ; SheffieldKing Milling Co. v. Sorg, 180 Ky. 539, 203 S.W. 300 (1918); Baskett v.
Combs' Admr., 198 Ky. 17, 247 S.W. 1118 (1923); Franklin Fire Ins. Co.
v. Cook's Admr. et al., 216 Ky. 15, 287- S.W. 553 (1926). But see Weikel
v. Alt, 234 Ky. 91, 27 S.W. (2d) 684 (1930).
'Jones v. Hendley, 224 Ky. 83, 5 S.W. (2d) 482 (1928).
'Act. 1, Vic. c. 26, Sec. 22 (1837).

K. L. J.-9

